
Circular No. 27/04

22 December 2004

To all Approved REPS Planning Agencies

To each RI, AS, AES Inspector, District Superintendent, SA, Clerical Staff AES

Circular 19/03 also refers.

From the date of this Circular, the calculation of clawbacks in respect of REPS 2 contracts, will be processed in the following manner: 

Procedures for the clawback of monies for the sale or disposal of land in respect of REPS 2

Under the Terms and Conditions of the REPS scheme, a participant entering the scheme is contracted to farm all the lands for a full 5-year period from the commencement date stated on the REPS 2 letter issued by the Department. 

When a participant reduces the contracted area during the course of the contract, the Department is required to clawback the aid paid on this land. The reduction can be the result of the sale of land, loss of leased land or any other reduction unless a case of force majeure is applicable. The clawback will be applied to all payments received relevant to the area involved for the duration of the contract. For example, if the land is sold in the 4th year of the contract, a clawback will apply in respect of payments for years 1, 2, 3 and 4.

In cases where the contracted area for payment is less than the maximum eligible area for payment the clawback will be calculated on the actual area reduced. Payment for the remainder of the contract will be based on the reduced contracted area.

In REPS 2 cases where the contracted area is greater than the maximum eligible area for payment a clawback will only be calculated when a reduction in area results in the area remaining being less than the maximum eligible area for payment. Payment for the remainder of the contract will be based on the reduced area subject to the maximum eligible area for payment area.

A clawback may not be required when the land continues in the scheme with another REPS participant or is subject to a compulsory purchase order (CPO), or is afforested under Regulation (EC) no 2080/92 or 1257/1999. However on farms where a REPS payment is made on a parcel of land, which is subsequently afforested in the course of the year, a proportionate recoupment is required of the REPS advance payment for the year in question. Interest is applicable from the date of payment to the date the Department was notified of the reduction in contracted area by REPS 1A 2000, REPS 1AB, REPS 1C, letter from participant or planner or amended plan. The earliest date of notification is accepted for the purposes of calculating interest. 

Forestry and Setaside on REPS 2 farms greater than 40 hectares

In cases where an area is afforested and the remaining eligible area exceeds the maximum eligible area for payment, there will be no reduction in the maximum payment allowable. 

In cases where area is changed due to setaside and the remaining eligible area exceeds the maximum eligible area for payment, there will be no reduction in the maximum payment allowable. 

Examples have been attached and can be used for reference.

Notification of Clawback to Participant

The REPS participant who is subject to a clawback, should be notified in writing of the clawback.  Copy of Letter attached for reference.

 ______________






________________

Michael O’Donovan






John Carty

Agricultural Structures Division




AES Division

Example 1

Mr Murphy joined REPS 2 on 1/1/03 with a contracted area of 35 hectares. He disposes of 5 hectares on 12/12/2004. Letter submitted to the Department on 20/12/2004 notifying the Department of the change in area. He submits his 3rd year REPS 1C and an amended agri-environmental plan on 31/1/2005. His payment history is as follows:

Year 1 payment 
€5,285.00 paid on 31/1/03

Year 2 payment 
€5,285.00 paid on 8/2/04

Clawback is calculated as follows

Year 1 

151 euro x 5 hectares


=
€755.00

Interest 31/1/03 to 20/12/04

=
€95.46

Year 2 

151 euro x 5 hectares


=
€755.00

Interest 8/2/04 to 20/12/04

=
€39.19

Total clawback due


=
€1,510.00

Interest due



=
€134.65

Payment for year 3 will be calculated on 30 hectares.

Example 2

Mr Murphy joined REPS 2 on 1/1/03 with a contracted area of 45 hectares. He disposes of 7 hectares on 12/12/2004. Letter submitted to the Department on 20/12/2004 notifying the Department of the change in area. He submits his 3rd year REPS 1C and an amended agri-environmental plan on 31/1/2005. His payment history is as follows:

Year 1 payment 
€6,040.00 paid on 31/1/03

Year 2 payment 
€6,040.00 paid on 8/2/04

Clawback is calculated as follows

Year 1 

151 euro x 2 hectares


=
€302.00

Interest 31/1/03 to 20/12/04

=
€38.19

Year 2 

151 euro x 2 hectares


=
€302.00

Interest 8/2/04 to 20/12/04

=
€15.68

Total clawback due


=
€604.00

Interest due



=
€53.87

Payment for year 3 will be calculated on 38 hectares.

Example 3

Mr Murphy joined REPS 2 on 1/1/00 with a contracted area of 35 hectares including 10 hectares of Measure A land. He disposed of 5 hectares of Measure A land on 12/10/2001. REPS 1A submitted to the Department on 2/11/2001 notifying the Department of the change in area. He submits his 3rd year REPS 1C and an amended agri-environmental plan on 31/1/2002. His payment history is as follows:

Year 1 payment 
€6,195.00 paid on 31/1/00

Year 2 payment 
€6,195.00 paid on 8/2/01

As the land disposed is Measure A land the clawback will be calculated on the Measure A payment

Clawback is calculated as follows

Year 1 

242 euro x 5 hectares

=
€1,210.00


Interest 31/1/00 to 2/11/01
=
€169.88

Year 2 

242 euro x 5 hectares

=
€1,210.00

Interest 08/02/01 to 2/11/01
=
€70.76

Total clawback due

=
€2,420.00

Interest due


=
€240.64

Payment for year 3 will be calculated on 25 hectares @ €151 and 5 hectares @ €242

Example 4

Mr Murphy joined REPS 2 on 1/1/00 with a contracted area of 80 hectares of Measure A land. He disposed of 10 hectares on 12/10/2001. REPS 1A submitted to the Department on 2/11/2001 notifying the Department of the change in area. He submits his 3rd year REPS 1C and an amended agri-environmental plan on 31/1/2002. His payment history is as follows:

Year 1 payment 
€10,640.00 paid on 31/1/00

Year 2 payment 
€10,640.00 paid on 8/2/01

Clawback is calculated as follows

Year 1 

€24 x 10 hectares


=
€240.00

Interest 31/1/00 to 2/11/01

=
€33.70

Year 2

24 x 10 hectares


=
€240.00

Interest 8/2/01 to 2/11/01

=
€14.04

Total clawback due


=
€480.00

Interest due



=
€47.74

Payment for year 3 will be calculated on 40 hectares @ €242 and 30 hectares @ €24. 

Example 5

Mr Murphy joined REPS 2 on 1/1/00 with a contracted area of 140 hectares of Measure A land.  He disposed on 20 hectares on 12/10/2001.  REPS 1A submitted to the Department on 2/11/2001 notifying the Department of the change in area.  He submitted his third year REPS 1C and an amended agri-environmental plan on 31/1/2002.  His payment history is as follows:

Year 1 payment   €11,360.00 paid on 31/1/00

Year 2 payment    €11,360.00 paid on 8/2/01

As Mr Murphy now has 120 hectares of Measure A land and the maximum eligible area for payment is 120 hectares, there is no clawback in this instance.

Example 6

Mr Murphy joined REPS 2 on 1/1/00 with a contracted area of 125 hectares of Measure A land.   He disposed of 10 hectares on 12/10/2001.  REPS 1A submitted to the Department on 2/11/2001 notifying the Department of the change in area.  He submitted his third year REPS 1C and an amended agri-environmental plan on 31/1/2002.  His payment history is as follows:

Year 1 payment   €11,360.00 paid on 31/1/00

Year 2 payment    €11,360.00 paid on 8/2/01

Clawback is calculated as follows:

Year 1 

5 hectares x €18                      =  €90.00

Interest 31/1/00 to 2/11/01     =  €12.64  

Year 2

5 hectares x €18                     =   €90.00

Interest 8/2/01 to 2/11/01      =   €5.26 

Total Clawback Due               =  €180.00

Interest                                    =  €17.90  

Payment for Year 3 will be based on 115 hectares.

Example 7

Mr Murphy joined REPS 2 on 1/1/02 with a contracted area of 45 hectares.  He disposes of 5 hectares on 12/12/2004.  Letter submitted to the Department on 20/12/2004 notifying the Department of the change in area.  He submits his 3rd year REPS 1C and an amended agri-environmental on 31/1/2005.

As Mr Murphy still has 40 hectares and the maximum eligible area for payment is 40 hectares, there is no clawback. 

Agricultural, Environment and Structures Office 

_______________________________________

_______________________________________

_______________________________________

Date
....................................................................

Mr/Mrs _______________________________

_______________________________________

_______________________________________

_______________________________________

Dear Mr/ Mrs

I refer to your participation in the Rural Environment Protection Scheme. 

Under the Terms and Conditions of the Scheme a farmer is required to farm the area contracted to REPS for a full-unbroken period of 5 years. The contract area in your initial REPS plan was ______ hectares and you have now reduced it to ________ hectares, a reduction of ______ hectares. You must now refund the monies paid on this land during your contract period.

A clawback of €___________ plus € __________ interest in respect of the reduction in area will be deducted from your next REPS payment or it may be deducted from other scheme payments due to you from this Department.   

If you wish to appeal the clawback, it is open to you to appeal it to the Agriculture Appeals Office, PO Box 5, Portlaoise, Co. Laois. The appeal must be made in writing within three months of the date of this letter. The appeal must include the facts and contentions upon which you intend to rely together with such documentary evidence that you wish to submit in support of your appeal.

Yours sincerely,

_________________________

District Superintendent






REPS No.









